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SATRA COoRP« 


Appeal from a Judgment of the United States 
District Court for the Southern District of New York 


BRIEF OF DEFENDANTS-APPELLANTS 
SATRA CORPORATION AND SATRA 
CONSULTANT CORPORATION 


Preliminary Statement 


Defendants-Appellants and Cross-Appellees, Satra ( 
poration and Satra Consultant Corporation (‘‘Satra 


jointly submit this brief in support of their apy 
final judgment entered by Hon. Morris E. Lasker, 
October 20, 1975, after a jury trial on the issu 


and a trial before the District 


Court on the 


damages. 


Statement of Issues 


1. Did the Di trict (ourt ommitl pre idicial error 
refusing to charge the jury that under New York law, a 
party is entitled to rescind a cor tract induced by misrepri 
sentations even if the misrepresentations were innocent] 


made, without an intent to deceive 


2. In construing the terms of an agreement betwes 
Plaintiff-Respondent Marvin Stern (‘‘Stern’’) and Satra 
(the ‘‘Stern-Satra Agreement,’’ E6-9; E10-13),° did the 


District Court err by finding that Satra intended to go 


unreimbursed for substantial expenses incurred during its 
equal partnership art nent with Stern? 
3. Did the District Court err, as a matter of law, in 


holding that an agreement between Satra and IBM World 
Trad Corporation ‘“TBM’’) CO tituted a enewal of i 


previous agreement between ther 


4. In connection with its rulings on the issue of 1 
tion of damages, was the District Court’s finding that Stern 
was required to devote only 15 of | working hours to 


the Stern-Satra Agreement clearly erroneou 


Statement of the Case 


Nature of the Case 


This is an action for a declaratory idgment brought 
Stern to determine whether certain documents exchanged 
by him and Satra constituted a valid and binding contract 
and if so, to determine his rights thereunder. Satra cd: 
fended on the grounds that (a) there was no valid and bind 


ing agreement because of the failure of the parties to reach 


* References followed by the letter A re to the appendix 
appeal; references preceded by the letter “I are to the exhil 
volume. 


a meeting of the minds on a terial term of the 
agreement, (b) if there was an agreement, Sat 
d iced to enter nto wh i eerie a Slter 
sentatior s, thereby ent thing NSatr to ? nd. and 
was a failure of considerat 


Course of Proceedings and Disposition Below 


This action was filed in Janua 1972 aga 
defendants te i ite Ster rig ae! 
green o in September 1971. In M 
ster! ed nded co plaint add IB\ 
Stafford Stafford fendants on tl t! 
they wro1 I] wing! nd maliciously indi 
to breac! pur} te g t with Ster 
nable t nro these clan nS ’ pulate 
them with p on the pro ul ‘‘eve of 
began on April 1, 1974. Cons nt] the ar 
inding contract. (b) if so. whether Sat 
res d ech ao trs 7 " e ot Ster ’ 
ti, } » 4 . failuy \f 
(832 \ — 7 A ww 7 RS \ {) O3A) 

After a ! erdict favor of Stk 
habit Be) 6.\ e issue oT da init { 
the District Court on April 17, 1974. Several 
Tact, questior ot iw, and mix 1 questiol ot ta 
were presented to the Disti Court for determu 
a final judgment is ent d on October 20, 197 
ment.’’ 61-834) \ppeals were taken from the 
by Stern and Satra. Stern secks modification of 
ment onl t of the . el ng to 
satra oe. 1) reversal of t} Judgmet ner 
erre omn ‘ t! District Court in it ! 
to the jury, or (b) in the absence of such relief 


to the Distriet Court for ; ew computation of damages 
because of certain errors committed by the District Court 
n reaching its vari ndings o 1a ine 


Statement of Facts 


The Parties 


senting 1 vr American corporatio hing to do bu 
ness with the Soviet Union (587A; 675-77A). Originally, 
Satra was a trading compat specializing in exporting 


American products to the Soviet Union in exchange for 
chrome ore and other metallurgical and industrial products 


(674-75A). After developing an increasingly large business 


with the Soviet Union and substantial expertise in 
acting such business, Ara Oztemel, the founder of Sat: 
decided to broaden Satra’s trading activiti to include the 
business of guiding and serving larg \merican orpora 
tions wish ng to engage in their ow! ictivities in th 5 ] 
Union (675-76A; 680A). 

Although Satra ne bu ( nitiall took the form 
of ‘‘handholding’’ for American executives during their 
travels in the Sovic nion and making other arrangements 


similar to those of a ‘‘travel agent’’ (676-77A), Satra’ 


services soon became substantially more sophisticated. 
ih services included assistance in the development of 
new business in the Soviet Union on behalf of American 


corporations, assistance in consummating the unique finan 
cial requirements and commercial arrangements involved 
in doing business with the Soviet Union, participstion in 
the negotiation, drafting and interpretation of contract 
interpretation of Soviet laws and regulations, and general 


advice on the concept of doing business with the Soviet 


Union (113-14A; 676-77A). In short, Satra provided a 


profe ssional service I i ting maior American corpora- 


tions to market their produ or technology in the Sovis 


Marvin Stern, a resident of Los Angeles, California, h: 


a background it clenee, engineering and mathematics 
(106-074) Although Stern had occupied several high 
positions in the United State rovernment as well a in 
private indust! prior to his troduction to Satra (107 
OSA he had olutely no per ( co ereial trans 
actions between .' rican conipa | Soviet Unior 
nor Was he al n the computer fiel 2OS-O3A ) 


1971 (274A). Because of his contact thin @f U.S. gov 


ernment and his general awaren of the ‘‘Washington 
scent Sterr retained by Satr » (a) analyze the 
effi ne of Satr rent nf Washington. (b) 
assist Satra in obtaining approval by the U.S. Department 
of Commerce of the Ka R r truck pre t then being 
planne for tl SO t I Lo! il Cc) a t Satra n ob 
taining an export license f1 he Department of Com 
meree signifving its approval of that project (109-12A; 
274-87A; 542-46A; 632A; 681-8S2A; 799-804A).* Stern 
vas first retained on a $500 pe diem basis, and was 
ultimately paid $10,000 for his efforts in connection with 


the Kama River project 288A; O46A; SADA) 


Stern and Satra’s Introduction to IBM 


During his work in connection with the Kama River 


project, Stern met Ambassador Llewellyn Thompson, for 


*]| S. Department § Commerce pproval must be riven for 


mercial sale ar hipping to the et Union of certain equipment 


manufactured in the United States (110-11A) 


mer U.S. Ambassador to R 1, who was then a consultant 
to Gilbert Jones, Chairman of IBM (171-73A). In a general 
d th the S 
Thompson advised Stern of the likelihood that IBM might 
‘*reconsider its own status and ! ht consider doing 
busing with the Russians’’ (174A Thompsor igwested 


that after giving Thompson time to mention Stern to Jon 


if 


Stern should contact .Jon per onally concerning IBM 


in its effort to enter 


utilizing Satra as ar ntert lary 
the Soviet market (174A). Stern did so in mid-July, and 
after a brief telephone conversa 


that IBM would get back to Stern after completing certain 


co nicatiol ‘ 

Unbeknownst to cither Stern or Satra at tue time IBM 
had already decided to enter the S« t market in May 1971 
(646A). Gilbert Jones a dito Ralph Ste fford, former! 
Managing Director of IBM’s Eastern European operatio 
the sole responsibil for developing tl new area of 
business for IBM (647-48A). During a conversation in ta 
July o7 rly August in wi Stafford asked Jones for 
perm ion to investigate Savra capat litie * Jor rave 
statiord a lip ot naper with Stern’s name ind Satra’ 


New York telephone number (obviously, a result of the 
Stern-Jones telephone conversatio 
to contact Stern (649-51A; 663-64A). On August 6th, Stal 
ford called Satra in New Yor! and was given Stern's Lo 


Angeles home telephone number (650-51A) 


At this point in time, Stern got back into the pictur 


Stafford telephor a ster n California to discuss a) 
IBM’s possible involvement in the Kama River project 


(b) IBM’s possible willingness to do business with the 


* Staffor | prev ly learned of Satra and Oztemel that sum- 


mer when one ussociates gave him an artx le describing Satra’s 


involvement in the Kama River project (648-49A ; E80-8] 


req a 

to d ’ 

conduet ‘ 

Oztemel a 
fin ti 

nad ’ 

IB\ 

t . _ 

had ti ! 

ex ne ] 


the wy) a 
hye ny ' 
newe illo 
posed T ( 
nee ati 


retaining IB 
conten plates 
factors which 


an agreemen 


+} 


sentatives 


with IBM, tha 


of the Stern-Satra Relationship 
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the Soviet market, that he could convince IBM to retain 
Satra as its intermediary, and that without Stern’s partic- 
ipation in the proposed IBM-Satra i elationship, IBM would 
not consider using Satra as its intermediary (455-56A ; 461- 
62A; 554A ;565-66A ; 573A; 600A; 764A). More specifically, 
Stern stated that IBM was interested in Satra because of 
Stern’s systems management capability, technical knowl- 
edge of computer software, and technical competence which 
was not otherwise present in the Satra organization )- 
56A ; 462A; 56,A;573A; 764A). Further, in order to cement 
his role in the Satra-IBM relationship, Stern attempted to 
isolate Satra’s personnel from the IBM negotiations by tell- 
ing them that they should ‘‘stay away’’ from IBM, that they 
should not negotiate with IBM representatives without 
his participation, that IBM would not independently deal 
with Satra and that without Stern’s presence, IBM would 
not pursue the negotiations (455-56A; 565-66A; 634A; 
710A). 


It was these representations and actions by Stern which 
induced Satra to persevere in negotiating, and in ultimately 


consummating, their agreement with Stern 


Cons::mmation of the Stern-Satra Agreement 


The end of August saw Stern and Satra approach the 
conclusion of their negotiations. According to Stern, Satra 
extended an offer on August 25th calling for (a) a pure 
50-50 arrangement with no annual salary, or (») payment 
to Stern of $7,500 per month plus a percentage of gross in- 
come received from individual projects participated in by 
Stern and Satra, including 25% of the revenues from the 
contemplated IBM agreement (130-39A; E3-5). Stern re- 
turned to Los Angeles to decide whether or not he could 


obtain sufficient funds on which to live from other sources 


9 


80 as to enable him to accept the pure 50-50 offer (135-40A). 
Stern then testified that having decided he could not obtain 
such funds, he telephoned Ozteme] on August 28th and 


accepted the $7,500 per month-25% e fer (140-41A). 


Upon Stern’s return to New York on Angust 30th, there 
ensued additional conversations concerning Stern’s rela- 
tionship with Satra. On the morning of August 51st, Stern, 
Hanno Mott (Satra’s attorney) and Wilham Herman 
(Satra’s accountant) discussed the fact thet Satra would 
necessarily incur heavy expenses in servicing the IBM ac- 
count, and that the August 25th offer should be amended 
to allow Satra to be reimbursed for those expenses (142- 
438A :469A). (The expenses included, inte r glia, the costs of 
office space, experienced interpreters, arranging appoint- 
ments, obtaining visas and making introductions to Soviet 
officials. E25-33; £104-113.) Stern testified that ae stated 
that to allow Satra to be reimbursed for actual expenses 
would require Stern to audit Satra’s books (143A). To 
avoid that exercise, Stern and Satra first estimated Satra’s 
anticipated expenses in servicing the IBM account. The 
base amount of those expenses was estimated at $100,000 
per year ; the expenses were expected to increase as IBM’s 
sales to the Soviets increased (472A; 520-21A; 531A).* 
Using their derived figures, Stern, Mott and Herman pre- 


pared a schedule of expenses to be substituted for the 


actual expenses which Sr’ vould ineur in servicing the 
IBM account (‘‘ Expense dule’’). Satra would then be 


reimbursed for the expenses set forth on the Expense Sched- 
ule out of revenues received from IBM (144-45; 469-724). 


Not certain whether he was willing to accept this latest 
offer, Stern reserved to speak to Oztemel later that after- 


*In fact, Satra’s expenses turned out to be substantially higher 


than Satra had anticipated, 1.e. $400,000 for the first two years of the 


IBM account (E100-103). 
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noon (149A). That conversation included a discussion of 
the Expense Schedule and Satra’s need to be reimbursed 
for the extensive overhead which Satra would ineur by 
servicing an organization as large as IBM (702-03A). Ulti- 
mately, Oztemel offered Stern alternative proposals: (a) 
a ‘‘pure 50-50 partnership’’ applicable to the IBM deal 
burdened only by the Expense Schedule (which had been 
drafted that morning in connection with the $7,500 per 
month-25% offer), or (b) $6,250 per month plus 30% of the 
revenues received from IBM after deduction of expenses 


(155A). 


After the alternative offers were memorialized in an un- 
signed writing (155-57A; E6-9 [with the exception of the 
handwritten phrase on the Expense Schedule]), Stern con- 
tinued the conversation with Oztemel. Knowing that he 
would not be able to obtain income from other sources, 
Stern expressed his reluctance in accepting the 50-50 ar- 
rangement accompanied by the Expense Schedule because 
he feared such terms would not provide him with any cur- 
rent income to support himself and his fa_aily (157-58A ; 
708A). He continued that as the normal arrangement be- 
tween Satra and its clients contemplated Satra’s receipt of 
both future income d immediate retainers, Stern did not 
want the Kixpense Schedule to apply to retainers to be 
received from IBM (158-59; 708A). This would satisfy 
Stern’s need for current income for living purposes and 
would still allow Satra to be reimbursed for expenses out 
of future income. Oztemel indicated his agreement to this 
concept by adding the following phrase to the Expense 
Schedule attached to the August 31st offer and by signing 
his name below the handwritten addendum: 

‘In alternate one (1) any retainers received will be 


divided 50-50. Other income as above schedule.’’ 


(159A; E9) 
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Therefore, Stern ultimately received an offer in connec- 
tion with the IBM project of (a) a 50-50 sharing arrange- 
ment, less deductions for expenses from future income only, 
or (b) $6,250 per month plus 30% of revenues received 
from IBM after deductions for expenses (E6-9). Stern 
considered the offer and accepted Alternative I (1.e. the 
50-50 arrangement) by 1orwarding a handwritten memo- 


randum to Oztemel the following day (168A; E10-11). 


Consummation of the Satra-IBM Agreement 


Ss ibsequent to the finalization of their own agreement, 
Stern and Satra both pursued the contemplated agreement 
with IBM. Conferences with IBM were held throughout 
September, culminating in an agreement executed by IBM 
and Satra as of September 22, 1971 (the ‘1971 IBM Agree- 


ment’’) (25-33). 


The services to be provided by Satra under the 1971 
IBM Agreement ran the gamut of sophistication from sole 
responsibility for arranging and consummating the unique 
financial transactions involved in dealing with the Soviets 
(Paragraph IH, E28), and responsibility for recommend- 
ing an approved sales program by advising, inter alia, as to 
Soviet legal requirements, the need for data processing 
equipment in the Soviet Union and local technical capability 
and resources (Paragraphs LA, D and F, E26-8), to provid- 
ing administrative services and office space and assisting in 


meeting visa requirements (Paragraphs IB, C and BE, E27). 
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Satra’s compensation for its services was to be 314% 
of revenues received by IBM from the Soviet Union 
(Paragraph IITA, E29). Two payments of $25,000 each 
were to be made (one immediately and one in ninety days), 
to be charged against future commissions when such be- 
came owing to Satra (Paragraph IIB, E29). The agree- 


ment was to run for five years (7.e. through September 


20, 1976), although it was terminable by IBM after three 
years (i.e. September 20, 1974) if IBM’s annual sales to 
the Soviet Union did not exceed $50 million by that time 
(Paragraph IITA, £30). 


Satra’s Discovery of the Falsity of Stern’s Representations 
and the Termination of Their Relationship 


Subsequent to the execution of their agreement, Satra 
and IBM pursued their mutual! interests and attempted to 
effectuate sales of IBM equipment in the Soviet Union. 
These efforts frequently took Satra and IBM personnel to 
the Soviet Union, and it was during one such trip that Satra 
became aware of the falsity of Stern’s representations con- 


cerning his influence at IBM and the necessity cf his in- 


volvement in any successful Satra IBM relationship. 


During a dinner conversation in Leningrad between 
James Giffen, President of Satra Consultant Corporation 
(537A),* and Ralph Stafford, Giffen became quite surprised 
when he learned that contrary to being influential in IBM, 
Stern was considered by IBM only to be another employee 
of Satra (592A; 666A).** Giffen learned (a) that Stern did 
not influence IBM in its decision to enter the Soviet market, 
(b) that Stern did not convince IBM to utilize Satra as its 
intermediary, (c) that Stern was not ‘‘close’’ to IBM, and 
1) that IBM did not consider Stern necessary to a sue 


cessful relationship between Satra and IBM (591-934). 


Shocked at the facts which had been uncovered during 
his conversation with Stafford, Giffen arranged to have 
Stafford repeat their discussion to Oztemel in London (593- 
944A; 720-21A). Recognizing that Stern had made some 

* (siffen was an attorney and author of The Legal and Practical 
Aspects of Trade with the Sowet Union 


** Only a few weeks earlier Stafford himself had been quite sur- 
prised to learn from Stern in Moscow that Stern was not an employee 
ra, but rather their joint venturer with a “piece of the action” 
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contribution in obtaining IBM as a client even though he 
had misrepresent d his situation, Oztemel rescinded the 
Stern-Satra agreement and offered Stern $100,000 in lieu 
thereof (723-24A). This was rejected by Stern, and the 
Stern-Satra relationship, which had been based on Stern’s 


purported relationship with IBM and his purported neces 


sity to a successful IBM-Satra relationship, was termi- 


nated. 
The 1973 IBM Agreement 
After dealing with the Soviet Union for a per'od of 
time, IBM grew unhappy with certain aspects of its agre 


ment with Satra. IBM/’s basie interest in utilizing Satra 
as its intermediary was Satra’s ability to conduct barter 
or similar financial transactions arising out of IBM’s sales 
to the Soviet Union (981-82A). IPM therefore entered its 
agreement with Satra primarily to receive financial assist- 
ance in barter arrangements, and secondarily to be pi 

vided with administrative services (982-83A). Satra was 
to receive a fee for all services rendered in the form of a 


percentage of IBM’s sales to the Soviet Union (982-834 ¢ 


As IBM began to deal with the Soviet Union, it real- 
ized that barter transactions played a non-existent role in 
its transactions with the Russians (985A). This caused dis- 
satisfaction within IBM, for it had agreed to pay Satra 
344% of all sales to Russia basically as a commission for 
barter transactions when, in fact, there were no barter 
transactions in the offing (985A). Furthermore, IBM learned 
that Satra was providing administrative services to an 
extent far beyond that ever envisioned by IBM, undoubt- 
edly with substantial expenses for which Satra was not 


being compensated (986-87A ; E104-13). 


As IBM was unhappy with the terms of its relationship 


with Satra, as it thought Satra might be similarly dissatis- 
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fied, and as IBM was legally bound under the 1971 IBM 
Agreement until at least September 19/4 (985A), IBM 
proposed to Satra that they enter into a new agreement 
(988-89A).* After much negotiation, the 1971 IBM Agree 
ment was terminated and a new agreement Was executed 
(the ‘‘1973 IBM Agreement’’), whereby Satra’s providing 
administrative services took on primary importance and 
its assistance in barter transactions was relegated to se 


ondary status (988-93A ; E39-46). 


Under the 1973 IBM Agreement, Satra is to receive 
a monthly fee of $16,667 solely for administrative s¢ rvices, 
a monthly payment ol $9,350 in fulfillment of a commission 
obligation under the 1971 IBM Agreement (subject to 
f~,.' to IBM if the transactior 


was not approved by the Department of Commerce), an¢ 


riving rise to the obligation 
a right of first refusal on possible barter transactions (990 
938A: E£41-2). The 1973 IBM Agreement was indefinite in 

} 


duration, terminable by either party after February 1, 197 


upon proper notice ( 44-5). 


under the 1973 IBM Agreement to the present time. 


Satra and IBM have been performing their obligations 


ARGUMENT 


POINT I 


The District Court Erred by Incorrectly Instructing 
the Jury on the New York Law of Rescission. 

At the very heart of one of Satra’s defenses in thi 
action was its inducement to enter into the Stern-Satra 
Agreement because of Stern’s misrepresentations concer! 
ing his influence with IBM and the necessity of | 

*1BM made this suggest even t igh it had ¢ luded it w 


be able to cancel the 1971 IBM Agreement 11 eptember 1974 


(485A). 
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pating in any relationship between Satra and IBM. In addi- 
tion to requesting that the jury be instructed on the N¢ 
York law of rescission based on fraudulent misrepresenta 
tion, Satra requested the District Court to charge th 
under New York law, Satra was entitled to reseind 
agreement with Stern even if Stern made the misrep 
sentations in question without an intent to deceive. In ot! 
words, ‘‘innocent’’ misrepresentations would have lb 
sufficient to have allowed Satra to rescind its agreement 
26-7A). However, the District Court refused to so in- 
struct the jury (885-864) (to which Satra properly pre 
served its exception [886A; 930A]), thereby committing a 
highly prejudicial error requiring a reversal of the ju 


verdict and a new trial below. 


The law of New York is long settled that a party may 
rescind a contract induced by Innocent niuisrepresentations 
made without an intent to deceive. Seneca Wire and Manu 
facturing Company v. A. B. Leach & Company, Inc., 247 
N.Y. 1, 159 N.E. 700 (1928); Bloor quist v. Farson, 22 
N.Y. 375, 118 N.E. 855 (1918). The lv elements neces- 
sary to establish a right to rescind for ‘‘innocent misrep- 
resentation’’ are that misrepresentations were made, and 
that they were material and influenced the bargain. Bloon 
quist v. Farson, supra at 380, 118 N.E. at 856. Although 
there clearly was sufficient evidence in the record to estab- 
lish all of these el ments, the District Court refused to i 
struct the jury on this aspect of the law. Instead, the Dis 
trict Court misstated Satra’s defense and charged that 
Satra could only rescind if it proved fraudulent mistepré 


sentation, t.e. an intent to deceive. For exan ple 


‘‘The second contention of Satra is that even if vo 
find that Plaintiff’s Exhibit C and Vlaintiff’s Exhibit 
D did constitute a valid and binding contract, Dr. Stern 


is nevertheless not entitled to recover beca ise, SAYS 
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Satra, he brought about the agreement between himself 


and Satra by what Satra claims was muisrepresentation 


or fraud.’’ (902-03A) 


In outlining the elements required for Satra to succeed, 


the Court told the jury that Satra must prove 


‘* .. that Dr. Stern knew that . [the misrepre 


sentations] were false, or not true;’’ (904-05A) 


In further explaining this element of proof, the Court in- 


structed as follows: 


‘Tne next que stion you must deciae . hether, if 
you find that Dr. Stern did make misrepresentation ot 
material facts, he made them imtending to deceive 
Satra.’’ (Emphasis added) (906A) 

In no instance did the District Court instruct the jury 
that it could find for Satra even if the jury concluded that 
Stern’s misrepresentations were made without an intent to 


deceive. Its failure to do so was not caused by a lack o 


awareness of Satra’s view of the law (26-7A). In spite of 
Satra’s request, the District Court ruled as follows: 

“T find [the requested charge] not to be applicable 
because I do not find sufficient dence in the record 
to support the implication or suggestion that if Dr 
Stern made a misrepresentation it was made inno 
cently so to speak, or without intent to deceive,’ 


(Seh A) 


The Court’s reasomug. however, is not borne out 
logic. Proot of fraudul nt misre pre sentation, oO 
to deceive, is a much greater burden than merely proving 
that a false statement was made and that it influenced the 
bargain. If the District Court found sufficient evidence 


the record to instruct the jury on fraud, a for 


must have been sufficient evidence to support a charge ol 


innocent misrepresentation Inde tl den m these 
two ultimate finding } ‘ hether riven set 
facts establishes either fraudulent or innocet isrepre 
sentation | Vithin th pro iT re ul to decide b 
analyzing it ‘ of the state ot nd of the 1 repl 
senter of fact. As stated pre ou all that: iM no 
to establish the defense of nocent misrepresentatio1 
s that ‘‘the proot establishes misrepresentations wel 
made] and that these are material, influencing the ! 
rai Bl } [ Far ) ‘pr it S80, 118 N.I at Re 
rhe reeord in tl case establishes that such a showing has 
been made, but the jury Was pr ented fre so finding | 
cause of the District Court’s error 

It should | lisput that th ist ('o . 
failure to charge a juest » highl pre ti 
to require r¢ rsa 1 I CY t. Proof of f d 
Impose i ich higher on Satra thar | ‘ 
that Stern mad in repre itatior vyithout ‘ a 
hi tate of mind or tent. Indeed, fro t! ut 
of the trial, Stern’s counsel hammered at this « 
turned on a ‘‘moral’’ questior ster ir or a 
cheat 104-054 This provocative approach « ir] 
fanned the emotions of the ju d empha d the degre 
of culpability Satra had to prove befor t could succeed 
So too did the istrict Cour requa i is t ord 
‘fraud open court (e.g. 558A). Removing the require 
ment of proot ot trau would have remove a Vas posed 
to the jury as a crit il els ent of Sa i defense el 
ment absent which Satra could not prevail. Under tl 
circumstances, where the jury W entitled to find for satra 
absent a finding of fraud but as not permitted to do 

* , ( . aa * idvatl 

r ¢ r ¢ ‘1 ro ’ the 
t t : ‘ ive t 


a highly prejudicial error W committed and should be 


rectified by this Court. 


The District Court compounded its error by confusing 
the jurv on the difference between liability for misrepré 
senting a fact and stating an opinion. After the District 
Court had completed its basic charge, the following oc 


curred: 


‘(Juror No.5: Another thing that I am a litt'e con 
fused on is this: In terms of misrepresenting the facts 
as Op] osed to misrepresenting opinion, t/ 1 allege that 
this banmster is over sir feet t ae m misrepresen 
ing a fact. If 1 allege that it is the best bannister I 
have ever seen. is that misrepresenting a fact or an 


opinion or 


THe Court I don’t think that it would he proper 
for me to try and specify for you an example there. 
I have tried to wive you the rule of law We can’t al- 
ways make a compartment watertight and you'll hav 
to use your judgment as to whethe r, in case you find 


there was any misrepresentation, it wi 


A mi repre 
sentation of fact or whether you be lieve that Dr. Stern 


ly expressing an opinion 


was mere 

I believe that you understand lad es and gentlemen, 
because this subject seems to me to be very close to 
lay experience, or ordinary experience, the difference 
between deliberately telling somebody an mtruth or 
merely erpressing an opintor vhich you don't believe 


hou n I put it?—m which there ion leliberate 


intention to misrepresent.’’ (Emphasis added) (915 

16A) 

By its 1_.ponse, the District Court misled the jury in 
two respects: (a) it incorrectly and prejudicially told the 
jury that expressing an opinion in which one does not 
believe does not constitute a deliberate intention to de- 
ceive and is therefore not actionable, Hickey v. Morrell 
102 N.Y. 454, 462-63, 7 N.E. 321, 324-25 (1886), and (b) 


it again exciuded from cue ! consideration the situa 
tion where Stern stated an untruth without a deliberate in 
tention to misrepresent, uv vhich case New York law en 


titles Satra to prevail. This ‘‘double error’’ exaggerated 
the effect of the Court’s original failure t properly iustruct 
the jury, made that error even more prejudicial, and 


clearly requires a reversal of the Judgment 


POINT II 


The District Court Improperly Construed the Stern- 
Satra Agreement and the Operation of the Expense 
Schedule by Finding That Satra Intended to Go Unre- 
imbursed for Substantial Expenses Incurred During Its 
Equal Partnership Arrangement With Stern. 

One of the findings required to be made by the District 
Court in awarding damages was the method by which the 
Stern-Satra Agreement provided for the deduction of ex 
penses from revenues received by Satra from IBM prio 
to the distribution of those revenues to Stern Specifically, 
the Court w. required to resolve two disputed issues 
(a) whether expenses were to be deducted on a cumulative 
or non-cumulative basis; and (b) whether expenses wer 


to be deducted ‘‘off the-top’’ or on a pr rata basis 


In deciding these issues, the District Court violated 
three basic principles of law applicable to the construction 
of contracts (1) the Court ignored the language of the 
Stern-Satra Agreement in ascertaining the intention of th 
parties; (2) in going beyond the language of the Stern 
Satra Agreement to determine the parties’ intentions, the 
Court erred by relying on only one conversation between 
Stern and Satra’s representatives instead of by examining 
all of the circumstances k ling to the execution of the 
contract; and (3) the District Court disregarded the prin 


ciple of law that in construing a contract, a court should 


avoid unreasonable results end should not give one party 
unfair advantage ove! mother! Prom pplication of 
these principles ol ! ld re lt in tl Court nter 
preting the Stera-Satra Agreement manner consistent 


with Satra’s position in this app 
A. The Contentions of the Parties 


1. Cumulative vs. Non-Cumulative 

Satra contended below that a { a estimated tha 
Satra would incur annual expens of approximatel 
$100,000 in servicing the IBM account, and as the Stert 
Satra Agreement and the Expense Schedule were « 
to allow Satra to be reimbursed for its expenses, Satra 1s 


entitled to reimbursement for expenses eve! n years u 


which no revenues were received If no revenues wer 
received from IBM in a part ilar vear, Satra could carry 
forward, or accumulate, its $100,000 deduction to the s b 
sequent year and add it to the $100,000 deduction appl 
cable to that subsequent year In other words, if no rev 
nus were re ved in the first vear do S250,.000 wer 
received in the second year, the Stern-Satra Agreement 


and the Expense Schedule would entitle Satra to deduct 
$200,000 in expenses prior to the dist bution of anv revs 


nues to Stern (469-72A; 516A; 520-21A; 702-07A) 


Stern contended that the expense deduction was to be 


non-cun ulative no expense were te hye deducted for a 
yeat when sSatra received no revenue and expenses were 
not to be carried forward from year to year. Therefore, 
if no revenues were received in the fir \ i ind $950.000 
*A lLearne Hand, | } } pt llate rt ave intrar 
melled power to interpret v ! ment edd Py Lence 
Bonds Corporation. 165 } 1¢ ad ¢ 4 od nied 
333 U.S. 845 e al ; \ lmmerica 
Cyanamid Comp 2d 532 | Cir. 1974 


vere rece ed 1? ece a sat yuld be entitled 
to ce =1O00.000 t} 7 ‘ 14 
ISA; EOi-9 

2. Off-the-Top vs. Pro Rata 

In addition he foreg pute, the parties were 
it odd to r the full amount of the first plateau 
of expen o} i ead fro ming revenue 
prior te tr tio 1a evel to st ‘ ‘off -the 
top,’” « hether exper ere to lucted frot 
coniung I ! according *o 11 ( erived from the 
Expense Schedule, on a pro rata ba Satra contended 
that expense ere to be deducted off-the-top f 150.000 
in revenues were received, $100,000 in expenses were to bi 
} neted. leaving $50,000 of nront tg he «l ired hw Stern 

Satra (516A; 520-21A Stern contence | that only 40¢ 
¢ every $1 of r ) 1 up to ") should bi 
deduct for rm 1) itio), se that of $150,000 
of total revenue, > ‘) would be deducted as expenses, 
leaving $90,000 t red the part 148A) 


P. The Findings by the District Court 


The District Court found in favor of Stern on both 
that tl | rties intended to 
deduct expenses on a non-cumulative, pro rat basis (36-8A; 
53-5A). The District Court reached its result, however, by 


relying on only one oral conversi 


itiol wtween Stern and 
certain of Satra’s representatives prior to the execution 
of the Stern-Satra Agreement. It completely disregarded 
the written language of the contract, the overall circum 
stances surrounding the preparation of the contract and 
the Expense Schedule, and the unreasonable result pro 
duced by adopting Stern’s interpretation of the Expense 
Schedule. In doing so, the District Court violated several 


basic principles of law controlling the construction of a 
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contract. If this Court now applies those principles of law 
and interprets the Stern-Satra Agreement, it will reach 


what Satra is confident will be a decision in its favor. 


C. The District Court Erred by Completely Dis- 
regarding the Language of the Written Contract. 


As stated previously, the District Vourt interpreted the 
operation of the Expense Schedule by completely ignoring 
the language of the written contract. This was in violation 
of the well-established principle of law that the express 
language us! in a contract is of paramount importance in 
its construction, Brandwein v. Serrano, 72 Mise. 2d 95, 98, 
338 N.Y.S.2d 192, 195 (Sup. Ct. Queens Co. 1972), and that 
such language is not to be ignored when seeking to arrive 
at the expressed intent of the parties, Rwer View Asso- 
ciates v. Sheraton Corporation of America, 33 App. Div. 2d 
187, 190, 306 N.Y.S.2d 153, 156 (1st Dept. 1969}, aff’d 27 
N.Y.2d 718, 262 N.E.2d 416, 314 N.Y.S.2d 181 (1970). 
Indeed, ‘‘[t]he relevant contractual intent is that ex- 
pressed in the contract, even though it may not ac- 
cord with the subjective intent of the parties,’ Pe- 
ripheral Equipment, Incorporated v. Farrington Manufac- 
turing Company, 29 App. Div. 2d 11, 13, 285 N.Y.S.2d 99, 
101 (ist Dept. 1967).* Finally, ‘‘ ‘ [t]he rules of construc- 
tion of contracts requires [the court] to adopt an inter- 
pretation which gives meaning to every provision of a con- 
tract or, in the negative, no provision of a contract should 
be left without force and effect’.’’ (Emphasis added). 
Peripheral Equipment, Incorporated v. Farrington Manu- 
facturine Company, supra at 14, 285 N.Y.S.2d at 102. Fol- 
lowing these principles requires a finding that expenses 


should be deducted on a cumulative, off-the-top basis. 

* Satra believes, of course, that its interpretation of the Stern- 
Satra Agreement does indeed conform to the “subjective intent of the 
parties.” 
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In the first instance, the intention expressed throughout 
the Stern-Satra Agreement is that Satra is to be reim- 
bursed for its expenses in connection with servicing the 
IBM agreement, and that Stern is not to receive any reve- 
nues until after such reimbursement has occurred, This is 
made clear by a joint reading of several clauses of the 


agreement: 


(1) ‘Your compensation will be 50 pereent of gross 
revenues received from IBM and Stromberg-Carl- 
son by Satra after deduction of expenses on an 
annual basis as per attached schedule.” ( Emphasis 


added) (Paragraph IB, K7) 


(2) ‘*These commissions will be paid qnarteriy after 
an amount equal to € rpenses has been rec oupe d in 
each ~ear.’’ (Emphasis added) (Paragraph IB, 
7) 


(3) All « rpenses for the project will be advanced by 

Satra to be recouped out of earnings if WEF 

(Emphasis added) (Paragraph IC, E7) 

The District Court’s ruling that expenses are to be 
deducted on a non-cumulative, pro rata basis is in bold con- 
tradiction to the gener. intent represented by all of the 
above c!auses that Satra he reimbursed for expenses. The 
result of utilizing a non-cumulative approach is to deny 
Satra reimbursement for expenses incurred in any year in 
which there were no incoming revenues. Therefore, if no 
revenues were received for four years, Satra would lose re- 
imbursement for the $400,000 of expenses the Expense 
Schedule contemplated it would ineur over that four-year 
period. This is completely in conflict with the general intent 


8 . ° 
of the agreement as reflected by the foregoing phrases, 


A non-cumulative interpretation also violates (a) the 


express language of clause (1) that Stern is not to receive 
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any revenues until after deduction of expenses on an annual 
basis, (b) the express language of clause (2) that revenues 
are to be paid to Stern only after expenses have been 
recouped in each year, and (c) the express language of 
clause (3) that ‘‘all expenses’’ are to be recouped out of 
earnings. There is nothing in the relevant clauses of the 
Stern-Satra Agreement to even imply that anything less 
than all expenses are to be recouped by Satra, or that ex 
penses are to be recouped only for years in which revenues 
were received instead of for each year, yet that is the inter 


pretation that the District Court would follow. 


A pro rata deduction of expenses similarly nullifies the 
express provisions of the contracts. Clauses (1) and (2) 
above provide that Stern is to receive revenues only 
‘‘after deduction of expenses on an annual basis”’ and only 
‘‘after an amount equal to expenses has been recouped in 
each year.’’? For Stern to be paid a portion of every incom- 
ing dollar would be nothing less than a complete alteration 
of the above provisions to read that Stern may receive 
revenues ‘‘during [the] deduction of expenses on an annual 
basis’? and ‘‘while an amount equal to expenses ts being 


recouped in each year.’ 


There is no question that Stern is an educated, sophisti- 
cated and knowledgeable individual. All of the problems in 
dispute could have easily been prevented by his insertion 
of a simple clause in the agreement that ‘‘Stern is to re 
ceive 40¢ of every $1 of revenue received from IBM up to 
¢950,000.’’ Neither these words, nor any similar words, 
were included in the contract. In the face of their con- 
spicuous absence, and in the face of the language actually 
used by the parties, the District Court should not be per- 
mitted to so completely rewrite the agreement of the 


parties. 


or. 


D. The District Court Did Not Consider 
All of the Circumstances Surrounding the 
Preparation of the Stern-Satra Agreement. 


Although Satra claims that the deduction of expenses 
should be controlled solely by the express language of the 
Stern-Satra Agreement, Satra recognizes that if the Court 
believes the contract is ambiguous, the Court is entitled to 
refer to the circumstances surrounding the execution there- 
of to ascertain the intent of the parties. However, such 
reference must be to all of the surrounding circumstances, 
including the sense in which the words of the agreement 
were used and the relation and situation of the parties. 
Mister Filters, Inc. v. Weber Environmental Systems, 44 
App. Div. 2d 639, 353 N.Y.S.2d 835 (3d Dept. 1974) ; Morton 
L. Ackerman, Inc. vy. Mohawk Cabinet Company, 37 App. 
Div. 2d 655, 322 N.Y.S.2d 396 (3d Dept. 1971); Tobin v. 
Union News Company, 18 App. Div. 2d 243, 239 N.Y.S.2d 
22 (4th Dept 1963), aff’d, 13 N.Y.2d 1155, 196 N.E.2d 735, 
247 N.Y.S.2d 385 (1964). In addition to tl District 
Court’s complete failure to relate such external cireum- 
stances to the express language of the contract,* the Dis 
trict Court erred by basing its decision on only one e@on- 
versation between Stern and representatives of Satra, and 
by completely ignoring all other circumstances surround- 
ing the parties and the execution of their agreement. <A 
brief description of those other circumstances puts the 


situation in perspective. 


From the very onset of their discussions, Stern and 


Satra intended to share in their relationship as equal part 


**Consideration of attending circumstances can never justify a 
construction of a contract of which the language is not susceptible 
McLean v. F. W’. Woolworth ( 204 App. Div. 118, 119-120, 198 
N.Y.S. 467, 468 (3d Dept. 1923), aff'¢, 236 N.Y. 612, 142 N.E 


305 (1923). 


tion with their August 10th discussion (120-21A; 691A; 858- 
59A), and indeed the words ‘‘ partnership”’ and ‘‘ partners’’ 
were used in Stern’s own draft of an agreement arising out 


of that discussion (1-2; 1005-06A). This concept con- 
tinued to the final offer extended to and accepted by Stern, 
for in Stern’s own words, Alternative No. 1 of the August 
31st offer (E7) meant that ‘‘I am a partner, I share equally 
in the revenues’’ (209A). The contenticu that Stern con- 


sidered himself ‘o . Satra’s partner was never disputed 


at trial, and indeed, «as vigorously propounded by Stern’s 


own attorneys in their opening to the jury (102-03A). 


In spite of the intended ‘‘equal partnership’’ relation- 
ship between the parties, the District Court reached a find- 


ing as to the deduction of expenses that gave Stern sub- 


stantial benefits to the detriment of his so-called ‘‘equal 


partner.’’ As described previously, a non-cumulative, pro 
rata application of the Expense Schedule would never allow 


Satra to be reimbursed for expenses in years in which no 


revenues were received, and would minimize its reimburse- 
ment for expenses in any year in which revenues were 
nominal. Such unreimbursed expenses could wipe out any 
profits Satra might hope to make on its arrangement with 


IBM,* while Stern, on the other hand, would be assured of 


receiving as profit (because Satra advanced all expenses) 
a portion of every dollar ultimately received by Satra. That 
result could not have been intended by individuals expect 
ing to be equal partners. 

The only evidence relied on by the Distriet Court in 


deciding on a non-cumulative, pro rata deduction of 


* In the first two years in which Satra serviced the IBM account, it 
incurred expenses of approximately $415,000 (E100-01). Ac« 
to the non-cumulative, pro rata theory of deducting expenses, 
was permitted only $8,000 as reimbursement of 


ording 
Satra 
t of expenses for those 
years Jased on the total revenues actually received in those years, 
Satra was awarded $39,000, giving them a loss of $375,000, and Stern 
was awarded pure profit of $31,000 (E82-90 ; 63A). 
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af 


penses was an oral conversation on August 31st between 
Stern, Hanno Mott and William Herman, a conversation 
which did not even relate to the contract ultimately exe- 
cuted by Stern and Satra. As described previously, Stern 
testified that on August 28th, he accepted an offer extended 
to him on August 25th providing for the payment to Stern 
of $7,500 per month plus 25% of the revenues received from 
IBM. (This clearly did not follow the concept of ‘‘equal 
partnership’’.) Stern continued that on the morning of 
August 31st, Satra raised the subject of being reimbursed 
for expenses. An expense schedule was prepared as an 
addendum to the August 25th offer, and Stern, Mott and 


Herman discussed its application. 


It was solely this August 31st morning conversation 
on which the District Court relied in interpreting the 
50-50 partnership agreement reached on September Ist, 
even though Stern admitted that the only offer to which 
the conversation related was one made six days previously 
which was completely different in terms from the agree- 
ment which the District Court was seeking to interpret 
(165A ; 391-92A; 1089A). The District Court’s reliance on 
a conversation relating to the August 25th offer to inter- 
pret a subsequently executed contract completely different 
in concept cannot be said to be an analysis of all of the 
circumstances surrounding the execution of the agreement 
in question, and was a violation of sound legal principles 


of construction of contracts. 


E. The District Court’s Findings Produced 


an Unreasonable Result. 


In seeking to ascertain the intentions of parties to a 
contract. a court, wherever possible, should give an agree- 
ment a fair and reasonable interpretation and should avoid 


arbitrary and capricious results. Aron v. Gilman, 309 N.Y. 


157, 128 N.E.2d 284 (1955) ; Tobin v. Union News Company, 
supra; Rush v. Rush, 19 App. Div. 2d 846, 244 N.Y.S.2d 672 
(2d Dept. 1963). As the Court stated in Brow VcGrau 

Hill Book Con pany, 29 App. Div. 2d 517, 269 N.Y.S.2d 35 


Ist Dept. 1966), aff'd, 20 N.Y.2d 826, 231 N.E.2d 768, 285 
N.Y.S.2d 72 (1967), when it rejected an interpretation of 
a commission contract which would have led to the conclu 


sion that defendant entered into it knowing he would 


exposed 10 substantial financial loss: 


‘While it is true that people have made improvident 
agreements and that even an obvious disadvantage to 
one of the parties does not affect the validity of the 
contract, yet, in determining what the construction of 

hi 


; 


the agreement should be, this is a factor. It is not 
to be assumed that people act unreasonably to their 


own disadvantage, and an interpretation which as 


sumes that they so acted is not favored (citation omit 
ted). ‘Contractual obligutions are fixed solely by the 
parties and the language of a business contract must 
be construed in the light of what a business man would 
reasonably expect to give or receive, to perform or 
suffer, under its terms’ (citation omitted). ‘In the 
transactions of business life, sanity of end and aim 
is at least a presumption, albeit subject to be rebutted’ 
(citation omitted).’’ 25 (pp. Div. 2d at 320, 269 N.Y.S. 


PF 29 
2d at 38. 


Aron v. Gilman, supra, demonstrates a sane approa¢ h 


to the construction of contracts which should be followed 
in the present action. In that case, the New York Court 
of Appeals was faced with determining how income taxes 
of a corporation were to be treated for stock valuation 
th 


purposes in face of an agreement providing that such 


stock was to be sold at ‘‘book value... determined by th 
most recent audit.’’ 7d. at 160, 128 N.F.2d at 286. Defend 
ants asserted that income taxes should be ignored in eal 


culating book value because the ‘‘most recent audit,’’ al- 


though recognizing tax liability in the future, had not in- 
cluded specific amounts for taxes payable. The Court of 
Appeals rejected defendants’ position, stating that ignor- 
ing income taxes until they were actually payable would 
mean an arbitrary, capricious and widely fluctuating pur 
chase price, depending on the time of the last audit. 

‘For example, if [the last] audit took place one day 

before the taxes became payable, oy defendants’ theory 
no income .taxes at all should appear in the computa 
tion of | ock value. But if the audit should take place 
a few days later, book value would have suddenly 


dropped by an amount equal to the income taxes for 


the entire year. Such a result is manifestly unreason 


able from both a practical and theoretical point of 
view.’’ Jd. at 163, 128 N.E.2d at 288. 


Adopting a non-cumulative approach to the deduction 


of expenses produces a similarly capricious and fluctuating 
amount of expenses for which Satra would be entitled to 
reimbursement. For example, assuming a calendar year 
as the relevant period of measurement, if Satra incurred 
$100,000 of expenses in a given year and received revenues 
from IBM on December 31st of that year, there is no doubt 
that Satra could deduct from those revenues some, if not 
all, of that $100,000 for reimbursement of expenses before 
distributing any of the revenues to Stern. However, if those 
very same revenues were not received until January 1, 
Stern’s (and the District Court’s) construction of the 
agreement would cause Satra to lose all right to reimburse- 
ment of the previous year’s expenses. Such a result is cer 
tainly unreasonable, arbitrary and capricious and cannot 


reflect the intentions of the parties. 


Another persuasive case in the context of the present 
action and the legal principle under discussion is Westbury 


Post Avenue Associates v. Great Atlantic and Pacific Tea 
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Company, 46 App. Div. 2d 860, 361 N.Y.5.2d 377 (1st Dept. 
1974). In that action, plaintiff lessor and defendant lessee 
were parties to a lease providing, infer alia, that the lessee 
was to reimburse the lessor for certain increases in real 
estate taxes. In a succinctly worded opinion, the Appellate 
Division of the New York Supreme Court rejected as ab- 
surd the lessee’s «sntention that in any one year, it was to 
pay only the tax increase over tiv previous year, and that 
the increases of further preceding years were not to be 


carried forward as part of the new payment 


In the present action, the result reached by the District 
Court is tantamount to saying that Satra, in the context 
of reaching an equal partnersh'p agreement designed by 
both parties to allow Satra to be reimbursed for expenses, 
knowingly agreed to forego such reimbursement for all 
years except those in which revenues were received.* This 
is particularly difficult to believe in the face of Satra’s 
awareness that, even after the execution of an agreement 
with IBM, revenues might not be received for several 
years (472A; 706A). In short, the District Court’: holding 
achieves an unreasonable result that could not have been 
intended by the parties, and indeed which no businessman 
could reasonably be expected to suffer. The District Court’s 


holding should not be permitted to stand. 


Based on all of the foregoing, Satra submits that the 
award of damages should be set aside, and that the District 
Court be directed to recompute damages by allowing ex- 
penses to be reimbursed to Satra on a cumulative, off-th 


top application of the Expense Schedule. 


* As described previously, the actual re ult of this interpretati 
is to require Satra to go forever unret ibursed for the net loss of 
$375,000 which it sustained in the first two years of its servicing the 


IBM contract 


POINT III 


The District Court Erred in Finding That the 1973 
IBM Agreement Was a Renewal of the 1971 IBM 
Agreement. 


Stern is entitled to a portion of the $16,667 mor thiy 
payments made to Satra by IBM pursuant to the 1973 IBM 
Agreement (E39-46) only if that agreement constitutes a 
renewal of the 1971 IBM Agreement (E25-33).* The Dis- 
trict Court *- finding that it was a renewal was incorrect as a 
matter of law, for comparing the two agreements dem 


strates the material alteration in the relationship between 


Satra and IBM. 


A. The Relersnt ew York Law 


Ur ‘er New York law, the determination of whether one 
contract is a renewal of another is to be n 
analyzing the terms of the agreements in question, and 


is dependent on whether the terms, conditions and oblig 


ra 
tions of the agreements are the same. Absent an identity 


of provisions, the second agreement cannot be considered a 


renewal of the first. This is so even though the party 


claiming rights because of the new contract was not a par- 


ticipant in the negotiations leading to the new contract 


and even though the general subject matter of the two con- 


tracts is the same. Under these rules of law, which were 
* The Stern-Satra Agreement provides that “[c]om 
» be paid during the term of any renewal of [a 
1 and IBM] provided Stern continues to des 
sary to service the agreement.” (Paragraph IB, I 
The determination of the “renewal” issue does not affect Stern's 
rights to a portion of the $9,350 monthly p: 
1973 'BM 


mussions will 


agreement between 


ments made under the 


3M Agreement, for those payments represent commission 
ear) by Satra under the 1971 IBM Agreement (990-924 ) Satra 
recognizes tha reversal of the jury lict. subiect t his 
Court's rulings on the operation of the Expense Schedule, and subject 
to other contingencies, Stern is entitled to a portion of the $9,350 


monthly payments 
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not followed by the Court below, the 1973 IBM Agreement 
is not a renewal of the 1971 IBM Agreement. Tracy v. The 
Albany Exchange Company, 7 N.Y. 472 (1852); Willian 
Adam Schulz & Co., Inc. v. Realty Associates, Inc., 17 N.Y3S 
2d 924 (Mun. Ct. Queens Co. 1940); Mitchnik v. Brennan, 
159 Mise. 287, 256 N.Y.S. 609 (Mun. Ct. Queens Co. 1936) ; 
In re Hecht’s Estate, 138 Mise. 378, 245 N.Y.S. 629 (Surr. 
Ct. N.Y. Co. 1930); Master Institute of United Arts, Inc. s 
United States, 167 F.2d 955 (2d Cir. 1948) 


In Mitchnik \ Brennan, supra, the defendant rented a 
house to a third-party lessee procured through plaintiff 
broker, and defendant 
commission for the term of the lease and on each renewal 
thereof. The initial lease was for a two-yeal period at 
an annual rental of $1,600, or approximately $130 per 
month Prior to the expiratiol he lease, the detendant 
and the third-party lessee cancelled their agreement, and 
the tenant remained on the premises on a month-to-month 
basis at a rental of $100 per month Plaintiff sued 
commissions on the rent paid under the month-to-month 
tenancy, claiming that such tenancy was a renew il of th 


old lease. 


In holding that the new agreement between the detene 
ant and the lessee was not a renewal of the original lease, 
and thet the broker was therefore not entitled to any com 
missions under the second lease, the Court referred specif 
ically to the different term and rent in the two agreements. 
The Court reasoned that these differences caused the st cond 
agreement not to be a continuing of an old obligation nor 
an extension of a given contract for an additional period 
of time (necessary clements for a renewal, id. at 289, 286 
N.Y.S. at 611), but in fact a substitution of one obligation 


for another. This was so in spite of the fact that the ‘‘gen 
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eral purpose’’ of the two leases was the same, i.e. the leas 


ing Of certain premises 


A simiiar result was reached in Jn re Hecht’s Estate, su 
pra. In that case, claimant lessor sought to recover rent 
from the guarantor of a lease and of any renewals thereof 
The rent sought to be recovered was incurred under th 
last of several leases for the same premises under the 
theory that such lease was a renewal of the lease giving rise 
to the guarantor’s obligations. The Court held, inter alia, 
that the independence of the various leases and their dif 
ferent terms prevented the lease in question from being a 
renewal of the lease to which the guarantee applied, and 
that the landlord therefore was not entitled to any rents 


under the guarantee. 


Courts have also followed the ‘‘identify of terms”’’ test 
in construing the application of covenants to renew. Tracy 
v. Albany Exchange Company, supra, and Mitchnik v. 
Brennan, supra, both stand for the proposition that cov 
enants te renew which do not specify the right to insert 
new terms mean that the contract may be extended only 
under the same terms and conditions as were previously in 
effect. The implication is clear that an attempt to insert 
different terms and conditions would necessarily create a 
new agreement, thereby negating the application of a cov 


enant to renew. 


In Master Institute of United Arts. Inc. v. United States. 
supra, the plaintiff argued that he was not required to pay 
a statutory tax imposed by Section 1801 of the Internal 
Revenue Code on bonds and other instruments of corporate 
indebtedness, and renewals thereof, on the ground that the 
bond in question was not a renewal of a previously issued 
bond. Although the case turned on a ruling that under the 


statute, a tax could be imposed on modifications of bonds 


other than renewals, the Se d Cir Co 
iffirm lL) t Cs rt 
obligatio frected ! iter 2 
bond so as to constitute not a rene 

‘*little alteration in the rights of the parti 
but a new and different ur 


B. The Errors of the District Court 


In the context of the cases cited above 
the present action, the District Court mad 


in finding that the 1973 IBM Agreemet 


the 1971 IBM Agreemeut. In the first instane 
Court reached its findings not by solely examin 
of the two agreements in question, but by rel 
evidence to the circumstance lrrounding 
of the 1973 IBM Agreement, and by 

District Court felt was the tention of Ste 
in Including the renewal provisio n the 


39-41A) This was in error, for 


by the above cited cases, NCW Yor} la per 


examination of the terms of the agreen 


being probative ol whethe1 ol avreemel 


another. Indeed, by inguiring into Stern an 


pressed intent, the District Court once 


the contract between the par ies the i 


biguous term, i.e. renewal, used therein 


Secondly, the District Court incorrectly 


might be called a ‘‘general purpose’’ t 
decision. This test was first enun ated | 
Court during the hearing on damages whe 
nizing that the Court had not yet studied 


subject, the following observation was mad 


‘« Sit seems to me in a situation 


distinct from the one I referred to as 


‘ ! 
at Yo 
nS anf 
hie TT 
on parol 
. ¢ +} 
wha 
i satra 
reel nt 
’ rat 
] t} 
‘ ' 
lus 1 
I il of 
tiy 
Ih iit 
ed if 
reaching it 
District 
I I coy 


the law on the 


‘ 


ol 


situation, that a key factor would be not only what the 
tern ot the agreement ere, that in regard to pa 


ment and matters of that sort it whether the PCO! 


contract on the whole, if not «xclusively, dealt with t 

ame general subject matter the first. Certain] hat 
would seem to be a telling criteria.’’ (945A) 

It is apparent that in reaching its findings, the District 

Court followed its predisposition to the ‘‘ general purpo 

test. Without citing any law in s ipport, the Court stated 


that: 


Agreement.’’ (39-40A) 


As seen by the cases cited herein, this ‘‘general pu 
pose’’ test is s mply not the law. If it were, the outeo of 
the cited cases would certainly have been different | 
thermore, the District Court’s ‘‘general purpo 
could, in effect, produce the untenable result of every sub 
sequent contract between Satra and IBM being termed a 
renewal as long as any administrative, consulting or fina 


cial services are provided by Satra to IBM in connect 


with the Soviet market. Accordingly, this aspect of th 
District Court’s findings should similarly be disregarded 
\ third error was the District Court’s examination of 


; 


whether Stern intended to enter into an agreement ** by 
which Satra could liquidate his rights merely by renegotiat 
ing [the compensation and term of the agreement] with 
IBM’’ (40A). This too was an erroneous inquiry premised 


upon a preconceived notion by the District Court: 


‘(THe Court]: The second point that I make and 
comment on what you said, that the issue of a third 


* For example, each of the cited cases re, ng to two leases for 
the same premises would have held the second a renewal of the first, 
regardless of the differences in rents, duration or other terms 
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party’s rights doesn’t arise unless one or both of the 
other two parties proceed i bad faith might be correct, 
but Iam not sure it’s obviously correct. It would seem 
to me even if they proceeded in good faith but that they 


created a renewed contract, that third party beneficiary 


is entitled to his benefits.’’ (945-46A) 

In none of the cited cases did the court go behind the agr 

ments in ‘tuestion to test whether the claiming party in- 
tended to have his rights terminated by the independent 
actions of other individuals. Similarly, in no case did the 
court decline to find one contract not a ren wal of another 
merely because the party who stood to lose from such a 
decision was not a party to the renegotiated contract. This 
is particularly relevant where, as here, there is no evidence 
whatsoever that the 1973 IBM Agreement was entered into 
in bad faith or for any reason other than a bona fide busi- 
ness purpose. Finally, even though the Disiriet Court 
stated that ‘‘there is no evidence to support the conelusion 
that Stern thus placed his fate in Satra’s hands’? (40A), 
there was similarly no evidence that he did not do 
so. Indeed, nothing in Stern’s agreement with Satra gave 
Stern the right object to or participate in any mod- 


ification or even ea..’ellation of the 1971 IBM Agreement. 


Citing only Master Institute of United Arts v. United 


States, supra, in support of its findings,* the District Court 


* The District Court also cited, in the ract, certain dictionary 
definitions of renewal to support its decision, but these should not be 
controlling in the face of more pertinent se In addition 

e East Bay Union of Machinists, Local 1304 \ reboard Paper 


Products ( orporation 288 F. Su 
435 F.2d 556 (9th Cir. 1970), w 


“Itlo renew . mean ) 
the old contract Webster 
abridged, p. 2109 (2nd ed. 1950 
stated his desire to modify the 
obviously be ‘renewed,’ since there 


or new contract.” (E:mphasis in 
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held that whether a second contract is a renewal of a first 
depends on ‘‘ ‘the extent of the modification,’ and that the 
test, ‘like many other legal standards is a matter of 
degree’ ’’ (40-1A). These references in the Master In- 
stitute case related not to whether one agreement 
was a renewal of another, but to whether a modification 
of a bond was sufficient in scope to warrant the imposition 
‘fas a new issue’’ under the language of Section 


1801 of the Internal Revenue Code. Jd. at 957. Rather, 


of a tax 


Judge Hand’s test for a renewal as stated in that ease is 
whether or not there is ‘‘littie alteration in the rights of the 


parties.’’ Id. 


C. The 1973 IBM Agreement Materially 
Altered the Relations of the Parties. 


Based on all of the foregoing, the only relevant inquiry 
which the District Court should have made, and which this 
Court should now make, in determining as a matter of 
law whether the 1973 IBM Agreement is a renewal of the 
1971 IBM Agreement, is of the terms of the agreements 
themselves, the identity of those terms and the alteration 

f the rights of the parties caused by the second agreement. 
As will be shown beiow, the inquiry should resrlt in a 
reversal of the District Court’s finding on the issue of 


renewal! 


The entire tone of whether the 1973 IBM Agreement 
is a mere continuation of the parties’ rights and obligations 
under the 1971 IBM Agreement is set by the preliminary 
phrases in the later agreement. The first ‘‘WHergas”’ 
clause states that the parties ‘‘hav[e] determined that [ the 
1971 IBM] Agreement is not in their best business inter- 
ests ...’’ (Emphasis added) (E40) The first substantive 
provision states that ‘‘({t]he [1971 IBM]| Agreement . . . is 


terminated and [IBM] and Satra relinquish any and all 
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claims either may have against the other, subject to the 
provisions of Paragraph 2(b) of this Agreement.’’* (E40) 
What better indication can there be that IBM and Satra 
were totally redefining their past relationship and were 


beginning completely anew? 


The remaining provisions firmly establish this pre- 


liminary conclusion : 


1. Satra’s Obligations 


Under the 1971 IBM Agr. ement, Satra was required 
to render such services as were necessary to consummate 
any barter or other financial transactions arising out of 
IRM’s sale of products to the Soviet Union. Satra was also 
required to render administrative services such as provid- 
ing office space, arranging introductions to Soviet officials 


and obtaining visas. 


Under the 1973 IBM Agreement, Satra is required solely 
to provide administrative services and to act as a financial 
consultant. Satra is no longer required to consummate 
barter or other similar transactions, b::t merely has a right 
of first refusal with respect to those tre asactions, subject to 
the Sovic* Union’s prior approval of Satra’s participation 
therein. If Satra desires not to participate in such trans- 
actions, it is obligated only to use its best efforts to find a 


suitable substitute. 


2. Compensation 


Under the 1971 IBM Agreement, Satra was to receive 
commissions of 314% of IBM’s sales of data processing 
equipment to the Soviet Union, 7% of IBM’s sales of office 


* Paragraph 2(b) preserves Sat-a’s rights to commissions on a 
sale of IBM equipment made to the Soviet Union during the 1971 
IBM Agreement. Satra recognizes Stern’s right to a portion of 
such commissions. 
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products, and two payments of $25,000 to be charged against 
future commissions. This compensation was an all-inclusive 
arrangement for all services rendered under the 1971 IBM 


Agreement. 


The 1973 IBM Agreement makes no mention of a com- 
mission arrangement. Indeed, Satra is to receive only a 
monthly payment of $16,667 for its administrative services. 
It is to receive a separately negotiated fee for barter or 
similar transactions only if such oceur and Satra chooses 


to participate therein. 


3. Duration of the Agreements 


The 1971 IBM Agreement was to extend for five years 
and was cancellable by IBM after the third year only if 
annual sales did not exceed $50 million. The 1973 IBM 
Agreement is of indefinite duration, and is cancellable at 
will by either party after three years upon proper notice 
of ermination. It is important to note that the 1971 IBM 
Agreement had not expired and was not ecancellable by IBM 
at the time it was terminated and substituted by the 1973 
IBM Agreement. Both Satra and IBM had rights and obli 


gations which were abrogated by the 1973 IBM Agreement. 


From the faces of the two agreements alone, it is ap- 
parent that the markedly different terms carry with them 
entirely different consequences brought about by changing 
circumstances between the parties. As the very language 
of the second agreement states that the parties determined 
that the first agreement was not in their best business in- 
terests, and as the alteration of the rights of the parties is 
so substantial, the 1973 IBM Agreement cannot, under the 
law and facts of the cases cited above, be considered a ri 
newal of the 1971 IBM Agreement. 
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POINT IV 


The District Court’s Finding That Stern’s Obliga- 
tions Under His Agreement with Satra Required Only 
15% of His Working Hours Is Clearly Erroneous. 

As part of its rulings on the issue of damages, the 
District Court correctly held that the theory of mitigation 
of damages was applicable to the present action, and that 
the damages due Stern should therefore be reduced by an 
amount equal to that which Stern earned, or could have 
earned, as a result of his being freed from the performance 
of his obligations under the Stern-Satra Agreement (46- 
7A). To derive the appropriate deduction, tue Court 
found that the fulfillment of Stern’s obligations under 
his agreement with Satra would have required 15% of his 
working hours, and that therefore 15% of Stern’s annual 
income earned after the termination of his relationship with 
Satra should be deducted from the total damages due 


Stern (47-9A). 


of 


Satra believes that the Court’s finding of a 15% ‘‘mit- 
igation factor’’ has no basis in fact and is clearly errone- 
ous. Rather, the evidence is overwhelming that Stern was 
required to spend either all of his time devote d to perform- 
ing his agreement with Satra, or at a minimum, so much 
of his time as would effectively preclude him from earning 
income from other sources. Any other finding is not only 
against the overwhelming weight of the evidence, but is in- 
ternally inconsistent with and contradicted by other find- 


ings correctly made by the District Court. 


In order to minimize the reduction of damages based on 
mitigation, Stern attempted to prove below that any serv- 
ices he was required to render to Satra were so insubstan- 


tial that the termination of his relationship with Satra did 


not “‘tree up a sig ! i amount of his time He con 
tinued that ! th fore did not previde hin 
with ar opportu I to inl oO s he would not o herwise 
na DCe] to ¢ a ine ) ] a that 1 itionship 
The District Co | ed Stern’s simplistic 
contention as not : vorted by the evidence (47A) 
In doing so, it cited Ste s own testimony as demonstra 
tive of | services which [Stern] was expected 
to error 


ry al Sa | ) it LISCUSS Ss and 
I vO tions | ( rte 
Aft agree! nts hetwee} t} ( nt and satra 


dese per actions | was to perform, like if ] 

were getting a salary to do t} but here I was to share 
t! : ereto. I was to exercis mv inl 
itive to called upor herever I was 

ible, to maxin t! es and profits. In partie 

| as to continue to 0 Satra, in helping to 

understand the needs of a chnology-oriented firm, of 

the needs of the customer, the Soviets, in the use of the 


products, ii | were able. 
And I would similarly be a communicator, the 
lain why IBM had services Satra 


other way, help to ex] 
ble to perform. Over and above this, Mr. 


Oztemel had made several suggestions to the effeet he 


wanted to introduce me to the Moseow scene to see if 

I could pick up some of that knowledge.’’ (362-63.4 : 
48-94 ) 

At that point, without referring to any other evidence 

1 the subject, the District Court found that the fulfillment 

of Stern’s obligations would have required 15% of his 

vorking tine (49A), Howeve , other evidenee in the ree 


ined with that cited by the Court, demonstrates 
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overwhelmingly that the 15% factor selected by the Court 


is clearly erroneous and without basis in fact. 


The record is replete with reference to the substantial 
amount of time Stern was to have spent servicing the IBM 
account. Although the precise nature of Stern’s services 
were undefined, Stern was to do whatever was necessary 
to service the IBM account from a technical standpoint 
(209-11A ; 362-63A ; 441-42A ; 723A; 764-65A; T70A; 777A). 
Indeed, Stern was to cairy 50% of the load in servicing the 
IBM account (723A), a concept wholly inconsistent with the 
‘fequal partnership’’ premise underlying the entire rela- 
tionship between Stern and Satra. Stern even told Oztemel 
that Siern’s involvement would be so extensive as to occupy 
him fu!! time, and he requested at least two assistant iid 
"y satra to help him (712A). Although Satra would agree 
to this only if Stern took up residence in New York (712A), 
Satra did contemplate the necessity of individuals other 
than Stern participating in the project, for the Stern-Satra 
Agreement provided that ‘‘[a]ll personnel to be hired or 
assigned by Satra to the project will be Satra’s sole re- 
sponsibility.’’ (Paragraph ID, E7). It is inconceivable 
that Satra would undertake the burden and expense of hir- 
ing other individuals to help service the IBM account if 
Stern, its joint venturer and partner, had free time on his 


hands. 


Although Stern had decided that he did not want to 
move his family from California to Ncw York (320A), he 
recognized that his time commitment to the project was so 
substantial so as to require him to maintain an apartment 
in New York and to undergo heavy expenses in commuting 
between New York and Los Angeles (320A; 396A; E7). 
Further, Stern was to have made several trips to the Soviet 


Union over a period of time so as to be able to properly 


fulfill his obligations under the Stern-Satra Agreement 


(211A; 363A; 423A). 


Perhaps the most telling evidence that Stern’s time 
commitment on the IBM project Wo ild disrupt his business 
relations with others and strongly interfere with his earn 
ing capacity is Stern’s overwhelming pre-occupation with 


the need to immediately receive income ‘‘in order to be 


able to live.’’ From the beginning of negot 


Oztemel, Stern voiced a concern that a pure joint venture 
relationship with Satra would not prov ide h 


to support his family: 


‘¢  . The issue was I could sot or : the time did not 
want to ma in offer of us operating as Joint ve1 

tures since I was concerned about being able to finan 

my half of the effort, namely, the expenses I would 
need for tiavel and to—some kind of salary, so I might 
be able to support my family.’’ 

Q. Did you express that to Mr. Oztemel at the meeting? 


A. Yes.’’ (121A) 


In addition to needing income to support his family, 
Stern envisioned the need to receive income to make up fot 
the expenses he would incur in devoting so much of his time 


to the Satra arrangement. 


‘“©A. We discussed the fact that ny family and [ hav 
come to a firm decision we are not going to relocate the 
kids and things like that. So that I would have a heavy 
expense travelling back and forth [to California]. I 
would have an apartment here [in New York], and 
those would be expensive. We discussed that I would 
need some reasonable salary over and above those kinds 


of expenses.’’ (320A; see also. 396A) 


Stern’s concern that his relationship with Satra would 
preclude his ability to earn income from other sources and 


would impose difficulties in his being able to support his 


44 


family continued to the very day of the fmal offer extended 
to Stern by Satra. That offer gave Stern two alternatives: 
a 50-50 arrangement burdened only by the Expense Sched- 
ule, or a combination of a monthly salary of $6,250 and 
30% of the revenues to be received from IBM (E6-9). 
Stern testified that when the offer was made, the following 


conversation occurred: 


‘*Then he [Oztemel] made ready to sign and he looked 
up and he said ‘I hope now you will take the pure 
50/50 partnership with no financing by Satra.’ 


‘‘T answered ‘By now it’s become very, very compli- 
cated. I don’t know.’ 


He said, ‘What don’t you know?’ 


I said, ‘Well, in the pure 50/50 sharing, I do not get the 
fee for my expenses and salary and what have you. I 
then have to look for a source of current income—by 
current income I mean income every month or quar- 
terly or what have you. I have to now look for a source 
of current income from our revenues from the 
clients.’ 


7 


Tue Court: If I understand what you said, you did not 
know whether you could go for the 50/50 deal because 
you didn’t know whether you’d be able to live. 


Tue Witness: Yes, but then I went further. I said ‘I 
need current income. This new agreement you are of- 
fering, even for the 50/50 sharing, that is going to be 
reduced by the expense reimbursement schedule. I am 
not that worried reducing the commission by the ex- 
pense reimbursement schedule because those are future 
income also, but in order to be able to live, I have to 
look to current mcome, the retamers or the advances 
and I don’t want those to be reduced by this expense 
reimbursement schedule.’’’ (Emphasis added) (157- 


59A) 
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Stern’s constant references to needing monies ‘‘to be 
able to live’’ are not the words of a man who has 85% of 
his working hours available and who would be able to earn 
during that time his normal consulting fees of $500 per day 
plus expenses (288A). Only an individual who would be 
occupied full-time and with no other source of income would 


be so desperate for current revenues It should be obvious 


from the foregoing that Stern was r lying on his relation 
ship with Satra to provide most, if not all, of his personal 
income. That is <¢ ompletely incompatible with the a1 bitrary 
finding of the District Court that Stern was to devots onl 
15% of his time to servicing the Satra-IBM Agreement and 
had 85% of his hours available for other e: iployment, and 
that therefore only 15% of Stern’s income should be di 


ducted from damages on a theory of mitigation. 


According to the terms of the Judgment, Stern may re- 
ceive as much as approximate ly $350,000 for the five years 
which he otherwise would have spent performing under the 
Stern-Satra Agreement, or $70,000 per year. The logical 
extension of the District Court’s use of a 15% mitigation 
factor is that as such $70,000 represents what Stern would 
have earned for only 15% of his working hours, Stern’s 
total annual earning capacity is a staggering $465,000. That 
amount is particularly mind-boggling in light of the fact 
that Stern’s actual a ljusted gross income for 1972 and 1973 
was approximately $22,000 and $21,000, respectively (1077 
78A). Even if Stern worked for 50 weeks at $2500 per week 
(Stern’s usual per diem on a five day weekly basis), he 


could earn only $125,000 per year. 


* The District Court recognized Stern pre-oK 


tor current income in nnection with rulis unrelate to 


mages, the Court found that Stert 


Vnich amounted to an imperative for hi ‘ t make ure 


he would receive ‘current income (43.4 
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The unconscionable result of the District Court’s find 
ing is to give Stern a tremendous windfall at the expense 


of his former ‘‘equal partner.’’ 


Consequently, the Court’s use of a lo 
tor 18 clearly erroneous, and should be replaced by the 
finding that Stern was required to spend all or substan 
tially all of his time in performing under! 


Agreement. 


Conclusion 
For the reasons stated herein, Satra respectfully 
quests this Court to (a) reverse the Judgment herein and to 


remand this action for a new trial or, (b) im the absence ol 
such relief, to reverse the Judgment and remand this a 


to the District Court for computation ol! damages con 
} 


sistent with the findings requested to be made herein 
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